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Caveat Emptor 
 

One of the first lessons I learned in Contracts class in law school was caveat emptor, buyer 

beware, the principle that the buyer alone is responsible for evaluating quality and suitability 

before making a purchase. In theory, this principle should not apply to financial services when a 

consumer is working with a fiduciary. In practice, however, it often does. And if Wall Street gets 

its way, it will apply even more forcefully to a new category of investments being introduced into 

401(k) plans: private equity (PE) and private credit (PC). 

 

At its core, PE and PC are simply investments in private companies, equity ownership or debt 

lending. Private companies make up more than 80% of the U.S. economy, and individuals and 

institutions rely on investment firms to create PE and PC funds that provide access to these 

opportunities. Historically, these firms focused on the largest private companies and raised capital 

from the most connected investors: major institutions and ultra-wealthy individuals. In exchange 

for locking up their money for many years, investors were rewarded with higher returns than 

those available in public markets, largely due to the illiquid nature of these investments. 

 

As the industry matured, attractive deals became harder to find. Investment firms first moved 

down-market to middle-market companies, where deal flow remained strong. More recently, 

they have been pushed even further, investing in very small businesses, think of your local HVAC 

company. At the same time, these firms needed more capital, so they expanded their investor 

base, welcoming smaller institutions such as local universities and, eventually, any accredited 

investor. When the Federal Reserve lowered interest rates to near zero, the present value of 

future cash flows surged, and PE and PC firms deployed enormous amounts of capital. 

 

Fast forward to today, and many of these firms are effectively stuck. The companies they acquired 

are often worth less than what was paid for them, and the companies that borrowed money must 

now refinance at significantly higher interest rates. There are few remaining institutions or 

accredited investors willing to absorb these investments. So, where does the liquidity come from? 

 

According to the Federal Reserve, roughly $10 trillion is currently held in 401(k) plans. The 

executive order titled “Democratizing Access to Alternative Assets for 401(k) Investors” created the 

regulatory pathway to open this pool of capital to private investments. While there may still be 

select opportunities in this space, individual investors should not assume that their 401(k) plan 

fiduciary will protect them. When Wall Street, or any investor, is aggressively trying to sell you an 

investment, it’s worth taking a long, hard look before buying. If these investments were truly as 

attractive as advertised, would they really be offered to you inside your 401(k)? 
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DISCLOSURES 

 
Past performance may not be indicative of future results.  Historical performance results for investment 
benchmarks/indexes have been provided for general comparison purposes only and generally do not reflect 

the deduction of transaction and/or custodial charges, the deduction of an investment management fee, nor 

the impact of taxes, the incurrence of which would have the effect of decreasing historical performance 

results. It should not be assumed that an account’s holdings correspond directly to any comparative 

benchmark or index.  Each index used as proxy for a given asset class/investment category referenced in 

this newsletter is a commonly used benchmark for that asset class.  An investor may not directly invest in 

an index.  

 

Some information in this newsletter is gleaned from third party sources, and while believed to be reliable, is 

not independently verified. Other information presented herein is based upon facts derived from publicly 

available information, and is also based on certain assumptions, including that there are no additional 

changes to current tax law, and that demographic information regarding retirement plan contributions also 

remains unchanged. 

 

This material is intended to be educational in nature, and not as a recommendation of any particular 

strategy, approach, product or concept for any particular advisor or client.  These materials are not intended 

as any form of substitute for individualized investment advice.  The discussion is general in nature, and 

therefore not intended to recommend or endorse any asset class, security, or technical aspect of any security 

for the purpose of allowing a reader to use the approach on their own.  Before participating in any 

investment program or making any investment, clients as well as all other readers are encouraged to consult 

with their own professional advisers, including investment advisers and tax advisors.  Barrister can assist in 

determining a suitable investment approach for a given individual, which may or may not closely resemble 

the strategies outlined herein. 

 

Barrister is registered as an investment adviser within the jurisdictions in which it is required to do so, 

Registration as an investment adviser does not imply any certain degree of skill or training.  Barrister’s 

ADV Firm Brochure is available at www.Barrister.net 

 
 


